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RECEIVED 

MAY 1 4  2003 
1 WHAL COMMUNICATIONS C O M M W  

IlFflCt OF THC SECRETARY 

Re: Notification of  E x  Parte Communication 
MB Docket No. 02- 277, MM Docket Nos. 01- 235,Ol- 317, and 00- 244 

Dc<ir Ms. Ilot-tcli- 

I'hts i s  to tidvisc you. in accordaiicc n i d i  Section 1.1206 of the FCC's rules, that on M a y  
13. 2003 .  I h r r q  I h k e .  President 
13roxIcastiiig..). Anne S\vanson 0 1  t h i s  o l l ice,  and I m c l  w i l h  Catherine C. Bohigian, Legal 
Ail\ ' isor on Media lssues to ('omniissioncr Kc\.in Martin. to discuss Backyard Bruadcasting's 
coiicern that any revision o f t l i e  definilion of radio markets, particularly a reformulation based 011 

Arb i tw i i  dala. Mould coinpelitively disadvantagc small, recently established companies v is-a-v is  
lai.ger a t i d  more cnti-eiiched r:dio owners.  I r l l ic  k-CC nonetheless adopls sucli a cliangc. 
Rackyard B r o a d c x i n g  slrcsses [l ie inipui-lance of grandfdier ing and allowing free 
trans12rahiIity oI 'any i ioii-coiiiplianl clusters :uid o rg i v ing  all participants in a market tllc ability 
IO increase station ownership to the level o r  t l ic largest grandfathered cluster. The enclosed 
Iiaiidouts were tlislrthuted ;it l l i c  meeting. 

Ilackyarcl Broadcasting 1 loldings. I , L C  ("Backyard 

.4s required by scctioii 1 , l206(b),  two copies of this letter are being submitted for each of 
I l ic above-rclctcnced dockcls. 

Enclosure i 
cc by relecc1,y: C'allicrine c'. Bohigfwi, ESq. 



' H i e  Substitution of Arbilrun Metro Data T u  Govern Local Marke t  Definition Will 
Ilainstring Small and  Medium-Size Group  Owners  Seeking T u  Compete Effectively with 

Mega-Groiips in Local Marke ts  

Mn4 Docket Nos. 00-244, 01-235, 01-317 
MB Docket No. 02-277 

Hack yard Broadcasting IS i i  sinal l ,  rcccntly established independent company, dcdicatcd 
Io local radio, with a Iota1 of22  radio broadcast stations iii the Muncic, Indiana (Arbitron Metro 
R m k  20 I ), Oleai l ,  New York (Arbiti-oii Mctro Rank 207), Eliiiii-a-Corning, New York (Arbitron 
Mcli.o 12aiik 21 3 ) .  Willianisport, Peniisylvania (Arbitron Metro Rank 259), and Jackson, 
\Itasissippi (,Arbitron Mctro Rank 123). iiarkets. 

0 To compclc cIl'ccti\ely against mega-owners who can sprcatl their risks ovcr scores of 
markets, s ina l l  g o u p  ciwiici~s like Rackyatd need the ability to cluster stations pursuant to the 
siiiic r d c s  iiiidcr wliich llic mega-consolidators Iiavc already built their businesses. 

c ~ )  D r s p l c  its relatively limitecl rcsourccs, Backyard directly competes with sonic o f  the 
largest coiisolidatoi-s, including Clear Channel in the Jackson, Mississippi, and 
Willianispoi-t, Pcniisylvania, markcts, I n l i n i t y ,  Entercorn, and Citadel i n  the Olean, 
New Y0i.k. inai.ket. and (:itadcl i n  the Muncie, Indiana, inarkel. 

(~)pei.iiliitg tindci. ~ I i c  cxistiiiy rules a id  m;irkct definilions, these nicga-coiisolidators 
\vcrc able to cstahlish cf lcct ivc ;itid el'ficient clustcrs of stations i n  various iiiarkels, 
spi.eatliii~ f i xed  cos& ;iiiioiig slations withiti a niarkcl and risk ainoiig stalions in 
sc\ e r a  iiiitrkcls. 

l icccnt cii l ianLs likc Hacky;ircl i i i i s t  he allorded a level playing f ie ld  as they try to 
go\\, antl compete azainsl  st ic l i  already largc a n d  dominant competitors. This incans 
;illowiiiy new entrants the sai i ic  oppodunities to crcalc viable statio11 groups capablc 
o ~ ~ o t n p c t i y  \villi the cst;ihlished tlominanl gr-oups. 

n 

(1 

* I l ic use 0 1  ht-bltrtili Mctro IMai-kct data, pal'tlcularly i n  sniallcr markets, imposes a far inorc 
rcslrictivr: standard cliaii existing i-ii lcs ;ind would stymic new entrants seeking to coinpctc 
c Keel I vel  y agiii nst en trciiclicd mega-conso I idators ant1 their existing clusters. 

o 'I'Iic ('oiniiiissiori l.ccctilly revicwetl antl appro\ul Backyard's acquisition of control 
I ) V  scvcral station? i i i  the Muncic. Indiana. area. Hackyal-d's holdings, however, could 
cxcecrl Llic owncl-ship rules if'.Ai.l)ilroii Metro Market data is used to dclennine the 
siLc o f l l i e  markel. Arhitron assigned jus(  12 stations to the newly-created Muncic 
Mai . io i i ,  Iiidiana, IUct~.o Matkct. ,Although the ohrlcrship rules allow common 
i l \ v i i e t~s l~ ip  of- jusl 3 FM slations arid 5 stalioiis overall in a I ?  station market, 
LLichyl-d ;ilrcad! liolds 0 slxlions i n  thc t lcfincd iiiiirket, including 5 FM slations. 

I)cliniiiF sniallcr mwkcts iii\:oIvcs ii yrcal dcal  ofdiscrelioiiary l ine drawing. I n  the 
absciicc o I i i  single largc cily, oiic i i i i i s t  pick and choose ainoiig groups olsnialler 
coiiitiititiilic~ to l i i i ~ i i i  i i c u  i i ia ikcts.  I f s u c l i  choices are made arhitcarily and without 

c 
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r<lcrencc to ex i s t i ns  and potcnltal competition, the Ihmiation of new markets could 
Itave aii  inimcdiate and devastating cffect on sinallcr group owners. For this reason, 
the C:onimission iiiust not cxtcnd thc use of Arbitroil Metro Market definitions to 
smallcr markets without careful consideration o f  the effects on such markets. 

To Iht .  eylctit the LISC o (  Arbitroil Metro Market definitions would creatc more 
rcslrictive standards i n  sii ialler inarkcts, sucli acts would be reregulatory and contrary 
lo tlic inteiil oTSeclioi1 202(11) of tlic .relecotiiiniinications Act o f  1996 and the 
prcstitiiplioit i t i  favor  ofrcpcnl Ih:it courts h a v e  round must be applied i n  conslruing 
i ts provisiotis. 

c: 

* VoIc rcslriclivc iiiarkets ci.caictl by t l ie iisc o r  Arbitroil Metro Market data could force station 
di\ 'csLil i irc o t~  the hrcakup oiex is t iny clus~crs. 

o Fur smaller goup owiici-s to he able to i i ia i i i ta i i i  value, they must have the ability to 
Lccp e x i s t i n 2  clusters intact. 

Fwciii2 tlic divcs~iturc of s ta l tons  f rom an existing cluster would liavc a devastating 
;tiid ilnmcdiatc ctfect 011 ;I siiiiillcr ylotip owner  by causing a prccipitoos loss o f  
market  V;I/LIC (cir i t s  pinpci1ics iitiil ai l  inability to oblain loan capital. 

Moicovct~.  t i i i lcss csisting clus~crs may hc transferred or assigned, small group 
ownci-s w i l l  lose much orthc iriarkcl valuc of their stalions because prospcctivc 
I h i i y e ~ ~  \vi11 i iol I)c ;able to rca1iLc ~l ic  hcnelils orcxist i i ig cluslers. Most sinaller 
gro\\ i i ig conip;inics liliel), w i l l  iiccd IO restructure tu .secure financing, changc 
~ w n c i - s l i i p  i n  i i l i t ial  puhl ic ofl'criiips and, pnlciltially, merge with o h c r  colnparably 
s i d  cmipai i ics I I  thy  ai'e to grow into effcclivc competitors. Thc mega-owners 
iilt-cady have  passed tlirnu$ l t i i i t  stase oldcvelopmcnt. Undcr morc restrictive 
tri;irkcr tlclinitioiis. c i ' c i i  ii simplc cuqmr;ite ircstructuriiiz. IPO or othcr change of 
coi i trol cotild f w x  I I I C  1wc;ik LIP ofcliistcrs. tleslroying much or the value o1'smallcr 
coitipaiiics l ike Ih~cky i i i - t l  aiitl precluding thciri from becoming clfective competitors 
ayiiiiist 11ic mega-owiicrs. 

.4t the same l i m e .  itiorc i.csti.ictivc niiii-kcl definitions, cornbincd wi th  
t i~ai isfcr!assi~~inci i l  prolections Ibi~ existing clusters ( 1 .  c., '-grandPathered clusters"), 
\ ~ o i i I d  siniply lock-ii i  tlic ctirrciit pattenis of market dominance while blocking the 
&.vclopiiicitt o l p o t c i i ~ i i t l l y  con ipc l i l i vc  new clusters. 

(i 

i-! 

c 

:\I-bilt-un IS 21 public coinp;tny accountable lo its sharcholders and to its largest custonlers, 
which are t l ic cntrcnchcd iiicga-coiisolidators. The economic incentives guiding Arbitron's 
kcisioiis do iiot i icc 
lo  i -ca l i x  in h i s  Imccedii iS. (lsc o f  Arhitron tnarkct definitions, which the company may 
L ~ I I ~ !  lironi i inic 10 tiii ic, woitld i i icau tha t  t l ic \ .al~ic of  market clusters of emerging 
cvinpc1ilot.s Itla!' lhccoiiic i i  1-uiicrioii o t  i\i-hilimii's commercial in teresrs. 

a i~i ly a l i y  uitl i  tlic ptihlic iiitcresl bciiefits t l iat [ l ie  Commission seelts 
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o Foi. instancc, i n  1987, Aibilron lowered its estimate of the Black population in the 
IHouston, 'l'cxas, market aftel. certain inajor station owiiers petitioned for such 
changes. Radio station KMJQ(FM), which concentrated on Black listeners, lost 
market share as a result. In response, KMJQ(FM) submitted population reports from 
the Cily o f  Houston Dcparhient ol' Planning and Development, which were endorsed 
by the city of fIouston and Harris County. Arbitron refused to revise its estimates, 
howcver, or cvcn postpone the impleinentation of the lower estimates pending further 
studies. (See KM./Q, KMJM I h p  A ~ b ; / r m ,  Radio and Records, Jan. 13, 1988, at 3, 
attached hereto.) Similarly. Spanish language broadcasters have criticized Arbitron' 
failure to take accurate account o f  language preference, which undermines the 
Hispanic radio industry by giviiig a false measure of the listening habits of Spanish- 
language listeners 

0 0/7/1. /,'i.v Whru I s  Hiwkc11. 'I'lic ('onlmission should iiot disrupt thc market by drastically 
allering radio inarkct dcLnitions. Allhough the current rules crcate certain 
inconsislencies and discrcpancics that should be addresscd (e.g., the "Pinc Bluff' 
piobleni), radical changes are unnccesaary and iiot i n  the public interest - - -  particularly 
w1iei.c suc l i  clianges wil l  tiglitcn cxisliiis restriclions. 

,ArhilwJi /.c N o /  T /w  , 4 f i , y i w r .  Use ol' Arbitron Melro Market Dala will lead to arbitrary 
inatkct dclinitiui~s t h a t  inay no1 rcIlect conipctitive realities. In particular, Arbitron 
Mctro Market d i i h  niiist not bc used ill inarkcts snialler Ihan the 'Top 200 because the 
impact will bc arbitrary and i l l cons isknt .  Moreover, adopting more restrictive Arbitron 
Mclro Markcls will only tlisl-upt tlic elfmts oicmci.ging small companies that should be 
ciicoul-agcd as effcctivc competitors IO [he niega~consolidators. 

* 





Replacing the ( 'u r ren t  Radio R larkc t  Definit ion w i th  an A r b i t r o n / B l A  Standard 
Will Frust rate tlie Effor ts  of Sinall and Medium-Sized G r o u p  Owners to 

Compete Effectivelj, mi th  Mega-Groups in 1,ocal Markets  

'I'hc  ommis mission sliould not disr-tip1 [hi:  r:tilio industry by drastically altering radio market 
deliii itinns based on Arbitroil and/or  BIA standards. 

o l l l c  industry has adapted to the current radio market dehnition, and those enlities that 
cntcred the market since 1996 have based their competitive strategies on the existing 
dc fini Lion. 

Tliesc i i ew  entrants and othct- growiiig conipanies must have the oppoilt inity to develop 
cfficicnl clusters orstaiions under the same rules that have hecn used to hui ld tlic ex is t ing 
iiicga-compatiics. Other\\ ise, Ihc ticw cnl lants will i iot have any opportunity to compete 
ellectiyely with tl icni. 

Disi-itption in the itidustry from a iicw radio market definit ion will disproportionately 
harni stiiilllcr players Tor whom the loss or inability to transfer intact even a single cluster 
could liitve a devastating cffecl. Mega-owners can spread the risk of a major change 
xi-oss one or  more  oFiheir markets; srnallet~ owiicrs seeking lo cornpelc wi th  then] 
callllol. 

o 

o 

Ifllii. ('omniissiun ncvcrtliclcss clianges tlic r d i o  niarket del ini l ion lo an Arhi lron and/or BIA 
standard,  t l ic  Commission must adopt  lprovisions that l i t i l i t  the ham1 that smallci- group ow1iCt.s 
v i l l  suffer: 

o I l i e  C'oinniission should proLidc Ibt. liill gi'atidrathcriiig u l d  l i ~ l l  trmsfcrahil ity of 
c I l IS1L'I.S. 

1 A requircnieiit for divestiture olclitstcrs would severely and disproportionalelq 
li;inii stiialler group o\\ ncrs; mcga-owners can spread thc risk. 

Any limtt;iiioii on transfel.ability o l c lusk rs  would resul i  in all imniediatc loss of 
value that \voiild he felt i i i os t  iicutcly hy sntall grotq) owners. Meg:a-owners 
ruched  tl icir ctiri.cnL positions Ihroiigh ;I history o f  transfers and assignments, 
i ~ ~ c l u d i n g  IiulncI-oIIs '.tt.adc up" sales and exchanges, init ial public offerings. 
mergers. and the irdditioii o f  i i e w  equity investors. If the Commission only 
pcrmits :I l iniitetl iuii ibcr o f  transfers ofgrandfathcred clusters, i l  will CUI off thc 
only growth path for those seeking to offer cffeclive competition to mcga-owners. 

The Conimission s l i ou ld  a l l on  a1:y o w t ~ e r  iii a rnarkel to increase station ownership to the 
lcvel of the largest gratidtatliei.ed cluster. Otho- i iwse. rhc IZL'IV rirles cfec/rve/y n:il/p~-o/e<:l 
~ ~ i l l r ( ~ i l d 2 l Y /  ~ i l ~ ' ~ l l - ~ l ~ l ' i l < ' l ' . s  of i" / i 's /  c,/fi<vil~e co l l l / l c l~ / lo l l .  

Stalioiis in a mal-kct tlial do tiot IIIIYC any conlour overlap with another co-owned station 
in the market -- 01. Iiavc s o  l i t t le  coiimur overlap i l la t  tlic Comnissioll 's Iu les would 
perinit s;ime-sci-vice sitiiulcastiny -~ should bc treated as one slation i n  I l ie numerator rn 

~ w r k i p p i t i g  Class ,A sli1tioiis ~ ro i i l d  be treated the same as an entrenched owner's 
oveidapping Class C stalions. 

k-C'C' should deal \%it11 iliioiiialics titidel. the current [market definit ion standard on a casc- 

q u i r i i i s  I l ia1 lhc icqiiisite ntarkcl size hc cstahlislicd witl lout counting i n  the 
(lctrolilinak>r c o m t n o n l ~ - ~ ~ i ~ t i c d  s13tions [ha[ ;ire not a pi1t-t o f  tlic cluster being cvalt~aied 

1 

o 

(3 

computiiig [l ie oLrncrship l imit for that liceiisee. Otherwise, a new enlrant's two no11- 

o 
by-c. l~ .  ~ 1 .  ) r ~ \ ~ s .  : [,'or c\iamplc, [tic so-called "Pine Hl t i f f '  problem could be addresrcd by 



Backyard Broadcasting Holdings, L A X  Stations 
(by Arbitron Market) 

Jackson, Mississippi (Arbitron Metro  Rank 123) 

Licciisee: Backyard Broadcasting Miasiasippi, LLC; 
WTYX(FM), Jackson, Y-insissippi 
WKXW(FM), Pearl, Mississippi 

Muncie-Marion, Indiana (Arbitroil Metro  Rank 201). 

I.icenscc: Indiana SabreCoq 1nc.l 
Wf I T Y ( t M ) ,  Hartford City, Indiana 
WH'TI(FM). Alcxandria. Indiana 
WIIRK(FM),  lilwood, lndiana 
WlXK(TM) ,  Muiicic. Indiana 

I.icciisec: Muncie SabreCom, Inc. 
WXFNtAbI),  Muncic, Indiana 
WLRC-FM, Muiictr, Indiana 

Oleaii, NCM York (Arbitron Metro  Rank 207). 

I icensee Arrou Communications ot N Y . Inc 
WI'Ib(rM), Olran, New Yui k 
M'III)L(AM), Olcan hcw York 

Elmira-Corning, New Vork (Arbilron Mclro R;lnk 213) 

I.tceiiscc. Cheniiing County Radio. Inc.  
M'NKI(I:M), Corning. Ncw York  
WPCI(FM), Hursehcads, New Y o l k  
W"lCiZ(FM), Moiilour Falls, Ncw York 
WWIZ(AM). Horschcads, New York 
M'GMF(AM).  Watkins (ilcn. Ncw York 

M'illiainsport, I'cniisylrania (Arhitroii Mctro  Riiiik 259) 

Licenser: South Willianirpurt SabreCoiii. Inc 
W ILQ(FM), Williamsport, Pennsylvania 
W WI'A(AM). Williamsport, Pennsylvania 
WHZD-FM, Muiicy, Pennsylvania 
M'%XK(FM), S. Williarnsport, Pcnnsylwnia 
WCXR(FM), Lewisburg, Pennsylvania 
WRVH(FM),  Williamsport, Pemisylvania 

I lndiaiia Sabre('om. Inc. station WI IBU(AM), ..\ntlersoti. Indiana. I S  nul included in the Muncic-Marion. Indiana, 
Arhilioii Metro Markel. 

I,( I Ililn 11'15526-1 


